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ECONOMY, ENERGY AND FAIR WORK COMMITTEE 
 

AGENDA 
 

3rd Meeting, 2019 (Session 5) 
 

Tuesday 22 January 2019 
 
The Committee will meet at 9.45 am in the David Livingstone Room (CR6). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take items 4, 5 and 6 in private. 
 
2. Damages (Investment Returns and Periodical Payments) (Scotland) Bill: 

The Committee will consider the Bill at Stage 2. 
 
3. European Union (Withdrawal) Act 2018: TheCommittee will consider whether 

the following instrument has been laid under the appropriate procedure— 
 

Insolvency (EU Exit) (Scotland) (Amendment) Regulations 2019 [draft] 
 

4. Common Financial Tool (Scotland) Regulations 2018 [draft]: The 
Committee will consider its response to the regulations. 

 
5. Business Support Inquiry: The Committee will consider a draft report. 
 
6. Work programme: The Committee will consider its work programme. 
 
 

Alison Walker 
Clerk to the Economy, Energy and Fair Work Committee 

Room T3.40 The Scottish Parliament Edinburgh 
Tel: 0131 348 5207 

Email: Alison.Walker@parliament.scot 
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Economy, Energy and Fair Work Committee 

3rd Meeting, 2019 (Session 5), 22 January 2019 

The Insolvency (EU Exit) (Scotland) (Amendment) Regulations 2019 

Background 

1. The Insolvency (EU Exit) (Scotland) (Amendment) Regulations 2019 is the 
first Brexit SSI to be considered by the Parliament. It is made under the 
powers conferred on devolved authorities in the European Union (Withdrawal) 
Act 2018 (“the Act”) to deal with deficiencies arising from EU withdrawal. 
 

2. Under the process set out below, the Committee is invited to consider whether 
affirmative procedure is the appropriate procedure for scrutinising the 
instrument. 
 

3. Once the appropriate procedure has been agreed, the instrument will be 
considered in the normal way. The Committee will consider its approach to 
scrutiny of the SSI as part of its work programme considerations. 
 

The Insolvency (EU Exit) (Scotland) (Amendment) Regulations 2019 

4. In the policy note, the Scottish Government states that the instrument does no 
more than is appropriate to avoid unreciprocated obligations to recognise other 
countries‟ insolvency orders and judgments in devolved areas. 
 

5. The stated purposes of the instrument are to: (a) protect the existing powers to 
appoint a receiver under section 51 of the Insolvency Act 1986; and (b) 
address deficiencies arising in relation to devolved aspects of cross-border 
insolvency legislation, relating to the application of the EU Insolvency 
Regulation (EU 2015/848) (the “EUIR”), in light of withdrawal. 
 

6. The instrument is made in light of the draft UK Insolvency (Amendment) (EU 
Exit) Regulations 2018 (the “UK Exit Regulations”), which were laid before the 
UK Parliament on 19 November 2018. The Economy, Energy and Fair Work 
Committee wrote to the Scottish Government on 3 October 2018 indicating 
that it was content (subject to receiving details of the final SI) for Scottish 
Ministers to consent to the proposals set out in the notification for those 
Regulations. 
 

7. The UK Exit Regulations retain, throughout the UK, a modified version of the 
jurisdictional tests contained in the EUIR to establish where insolvency 
proceedings are conducted (e.g., the centre of the debtor‟s main interests or 
where the debtor has an establishment). These will apply alongside the UK‟s 
domestic jurisdiction rules. The UK Exit Regulations repeal EUIR provisions on 
reciprocity between member States. They also address deficiencies in wholly 
reserved domestic insolvency legislation and the mixed competency area of 
winding up. 

 

http://www.legislation.gov.uk/sdsi/2019/9780111040447/contents
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8. The instrument addresses deficiencies in the devolved areas of company 
receivership (the effect of floating charges), protected trust deeds and 
bankruptcy. It removes references to the EUIR and refers to the revised 
jurisdiction test applied by the UK Exit Regulations.  

 

9. The instrument seeks to ensure reciprocity in securing recognition of 
insolvency proceedings with EU member states following withdrawal. Without 
it, Scottish-based insolvency practitioners could incur higher costs than EU 
counterparts in having proceedings recognised by the courts. The instrument 
also seeks to ensure that there is a consistent approach to addressing 
legislative deficiencies for both reserved and devolved aspects of corporate 
insolvency, thereby avoiding unnecessary complexity.  
 

Parliamentary procedure 

10. The Scottish Ministers have discretion about whether instruments made in 
exercise of the powers in Schedule 2 to the Act should be subject to the 
affirmative or the negative procedure, unless the instrument makes provision 
falling within one of the categories which attracts the mandatory affirmative 
procedure. 
 

11. A protocol has been agreed between the Scottish Government and Scottish 
Parliament which sets out the process for Committees dealing with such 
instruments. The protocol provides for a process of “sifting” to apply to certain 
instruments made under powers conferred by Schedule 2 the Act. Under this 
process, the lead committee for an instrument can recommend that the 
parliamentary scrutiny procedure attached to that instrument on laying should 
be changed and the Scottish Government should take steps to change the 
procedure accordingly.  
 

12. This enables committees to recommend a change where they consider that 
the matter is of such significance that it requires active Parliamentary approval 
(or conversely is not so significant that it requires Parliamentary time to be 
allocated to its approval).  
 

13. Where a lead committee recommends a change in the procedure it should 
make a report to the Parliament. Where a lead committee is content with the 
proposed procedure then it may simply minute that, but could still report its 
conclusions to the Parliament. Where a lead committee recommends a change 
in procedure, the Scottish Government would be expected to meet that 
recommendation and to do so as soon as possible.  

 
14. In any event, a change in the procedure attached to the instrument would not 

normally be expected to mean a change in the content of the instrument. 
Accordingly, while subject to a different procedure, the instrument would 
normally be treated as the same instrument for the purposes of timing and the 
40-day scrutiny period allowed by Standing Orders for the original instrument 
will normally continue to run.  
 

https://www.parliament.scot/S5_Delegated_Powers/20190108MRtoConveners.pdf
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Procedure for this SSI 
 

15. Scottish Ministers have chosen the affirmative procedure to apply to the 
scrutiny of this instrument in the Parliament.  The Insolvency (Regulation (EU) 
2015/848) (Miscellaneous Amendments) (Scotland) Regulations 2017 (SSI 
2017/210) amended a number of the same provisions of primary and 
secondary legislation as the current instrument and was subject to the 
affirmative procedure.  
 

16. The policy note states that Scottish Ministers have chosen the affirmative 
procedure to apply to the Regulations as it reflects previous practice for SSIs 
in the area of cross-border insolvency which make changes to primary 
legislation. 

 

17. Given that it is consistent with the level of scrutiny applied to a previous 
instrument in this policy area, the Committee is invited to agree that 
affirmative procedure is the appropriate procedure for considering this 
SSI. 
 

Categorisation 

 
18. The protocol sets out three different levels of prioritisation based on the 

significance of the SSI. These are set out at annexe A. 
 

19. Standard scrutiny processes would still apply to the consideration instruments, 
depending on the procedure assigned to the instrument. That is to say, all 
instruments will be considered by the DPLR Committee from a technical 
perspective irrespective of what category they fall into. Furthermore, all 
instruments will be referred to a lead committee, again irrespective of the 
category they fall into and they will be considered in the normal way that a laid 
only, negative or affirmative instrument would be considered.   
 

20. The protocol does not prescribe a process that lead committees should apply 
to the scrutiny of matters falling into the different categories, but by 
categorising instruments it provides committees with a guide as to what they 
might wish to prioritise. 
 

21. On the significance of the proposed changes, the Scottish Ministers categorise 
this instrument as Low under the Brexit SSI Protocol. This is on the basis that 
it is minor and technical in nature, ensuring continuity of law with no policy 
change.  

 

22. The Committee has already consented to the policy proposal in the UK Exit 
Regulations. Furthermore, as indicated in the Business and Regulatory Impact 
Assessment, the costs arising as a result of the current instrument are likely to 
be minimal as the instances of devolved insolvency proceedings involving 



EEFW/S5/19/3/X 

4 

cross-border activity are rare.  The Committee may therefore wish to agree 
that the instrument falls into the „Low‟ category. 
 

23. Further consideration will be given to the Committee‟s approach to scrutinising 
the SSI under the work programme item at the meeting on 22 January. 
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Annexe A: Categories of prioritisation (extract from the protocol) 

Low  

It is expected that proposals for instruments falling into this category will have 
one or more of the following characteristics:  

 Minor and technical in detail;  

 Ensuring continuity of law with no policy change;   

 Clear there is no significant policy decision for Ministers to make;   

 Updating references which are no longer appropriate once the UK has left 
the EU, such as provisions which refer to “member states other than the 
United Kingdom” or to “other EEA states”.  

This is an illustrative list and not a comprehensive view of what falls into this 
category. It would be expected that instruments falling into this category would be 
negative instruments. 

Medium  

It is expected that proposals for instruments falling into this category will have 
one or more of the following characteristics:  

 Instruments predominantly concerned with technical detail but which 
include some more significant provisions that may warrant subject 
committee scrutiny;    

 Instruments where Ministers have a limited policy choice but with more 
significant implications. 

This is an illustrative list and not a comprehensive view of what falls into this 
category. 

High  

It is expected that proposals for instruments falling into this category will have 
one or more of the following characteristics:  

 Instruments in which a more significant policy decision is being made by 
Scottish Ministers;  

 Transfer of functions - providing for a function of an EU entity to be 
exercised by a public authority in the UK where there is a policy choice 
with significant implications about which public authority it should be e.g. a 
regulatory function exercisable by either SEPA or Scottish Water where 
Parliament may have an interest in the policy choice made by Scottish 
Ministers;  

 Replacement, abolition, or modification of certain EU functions that have 
significant implications e.g. reporting (both receiving and making reports), 
monitoring, compliance and enforcement;  

 Sub-delegation – creating or amending a power to legislate, including 
transferring EU legislative powers to Scottish Ministers or to another UK 
public authority;  

 Provision which materially increases or otherwise relates to a fee in 
respect of a function exercisable by a UK public authority. This could 
include changes to the group of bodies or individuals required to pay such 
fees;   
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 Provision which creates, or widens the scope of, a criminal offence, or 
which increases the penalty which may be imposed in respect of a criminal 
offence;  

 Provision which involves a significant financial impact on individuals, 
business, public sector or the economy;  

 Provision which creates, widens the scope of, or increases the level of fine 
for a fixed penalty.  

This is an illustrative list and not a comprehensive view of what falls into this 
category. 
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